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DETAILED ACTION 
Claim Objections 

Claims 1-5, 7, 8, 12, 13, 14, 17, 18, 20, and 24 are objected to because of the 
following informalities: 

5 Claim 1 , lines 1 5-1 6; and claim 24, lines 2-4 state, "at least one of the number of 

collisions... amount of the network usage." There is no antecedent basis for "the number 
of collisions" and "the network usage." Therefore, these should be changed to -at least 
one of a number of collisions... amount of network usages- 
Claim 5, line 15 states, "a value for the quality of service". Since there has 
1 0 already been a first disclosure of "a value for the quality of service" on line 1 3, it is 
suggested line 15 be changed to -the value for the quality of service--. 

Claim 7, line 2; and claim 8, lines 1-2 state, "the transmission parameters". There 
is no antecedent basis for "the transmission parameters". Therefore, it is suggested that 
"the transmission parameters" be changed to -transmission parameters- or -the 
1 5 communication parameters-. 

Claim 12, line 3; and claim 13, line 3 state, "the original packet". For clarity, it is 
suggested that "the original packet" be changed to -the packet-. 

Claim 14, line 17; claim 17, line 3; and claim 18, line 3 state, "the determined 
value of the quality of service". To be consistent with the claim language, it is suggested 
20 that "the determined value of the quality of service" be changed to -the calculated value 
of the quality of service-. 
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Claims 2, 3, 4, and 20 have all been "deleted" by applicant. However, the claims, 
as currently written, are not in proper format. Specifically, if claims are to be removed 
from consideration they should be "cancelled" instead of "deleted". This should be 
indicated in the claim status identifier at the beginning of each claim. Further, cancelled 
5 claims should have the claim text deleted. For up to date information on the proper 
format for claim amendments please refer to 37 CFR § 1 .121 . 

Appropriate correction is required. 



Claim Rejections - 35 USC § 103 

1 0 The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
1 5 invention was made to a person having ordinary skill in the art to which said subject matter pertains. 

Patentability shall not be negatived by the manner in which the invention was made. 



Claims 5, 21-23, 26, and 27 are rejected under 35 U.S.C. 103(a) as being 
20 unpatentable over U.S. Patent 5,774,656, Hattori et al. (Hattori) in view U.S. Patent 
5,903,558, Jones et al. (Jones). 



25 



In regard to claim 5, Hattori discloses "a method for managing performance 
information for a communication between communication system terminal endpoints 
communication of an Internet Protocol network (col. 19, lines 36-40 where this is taken 
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to say that TCP/IP can be used as a communication protocol in the network), 
comprising the steps of: 

transmitting a Diagnostic Configuration Message from a Diagnostic Supervisor to 
at least one TE, wherein the DS is capable of being coupled to the at least one TE (col. 
5 11, lines 27-37 where apparatus B is the TE, apparatus C is the DS, and the benchmark 
is the DCM); 

generating Diagnostic Messages at the at least one TE based on diagnostic 
information concerning IP network transmissions in which the at least one TE 
participates, the DCM instructing the at least one TE how to format and under what 
10 criteria to transmit the DMs (col. 1 1 , lines 37-41 where the results of the execution of the 
benchmark program is the DM and is sent back when the benchmark is finished 
executing, and since the network is TCP/IP network, the TE must be able to format the 
DM correctly); 

transmitting the DMs from the at least one TE to at least one DS (col. 1 1 , lines 
15 37-41 where the DM is clearly sent back to the DS from the TE)..." 

However, Hattori lacks what Jones discloses, "calculating a value for [a] quality of 
service of the communication based on the DMs (col. 8, lines 13-18); wherein the step 
of calculating the value for the QoS includes calculating a TE specific QoS for each of a 
near-end TE and at least one far-end TE (col. 8, lines 33-49 where the upstream and 
20 downstream connection corresponds to the near-end TE and far-end TE and the QoS of 
each stream must be calculated in order for it to be compared against a threshold)." 
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It would have been obvious to one with ordinary skill in the art at the time of 
invention to include the calculating of the QoS for a near-end TE and far-end TE with 
the rest of the method for the purpose of determining the current QoS of each 
connection. The motivation for knowing the QoS of a connection is so that if it falls 
5 below a given level, appropriate corrective action can be taken so that little to no 
bandwidth will be lost. 

In regard to claim 21, Hattori discloses "a system for managing diagnostic 
information for a communications system, comprising: 
10 a plurality of TEs capable of communicating over an IP network (figure 1 , 

elements 101, 104, 107, 117 are all TEs; col. 19, lines 36-40 where this is taken to say 
that TCP/IP can be used as a communication protocol in the network); and 

a DS capable of being coupled to the IP network, wherein the DS transmits a 
DCM to the TEs (col. 1 1 , lines 27-37 where apparatus B is the TE, apparatus C is the 
15 DS, and the benchmark is the DCM); and 

wherein one of more of the TEs generate a DMs based on diagnostic information 
concerning IP network connections in which the one or more of the TEs participate, the 
DCM instructs the TEs how to format and when to transmit the DM to the DS...(col. 11, 
lines 37-41 where the results of the execution of the benchmark program is the DM and 
20 is sent back when the benchmark is finished executing, and since the network is 
TCP/IP network, the TE must be able to format the DM correctly)." 
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However, Hattori lacks what Jones discloses, "the DS calculates a quality of 
service based on the information in each DM from each TE (col. 8, lines 13-18); wherein 
the method further includes selectively adjusting one of a number of different 
transmission parameters of each TE based on the QoS (col. 8, lines 33-49 whereby 
5 changing the amount of data transmitted on the upstream due to degraded QoS means 
that a transmission parameter (read: which stream the data is transmitted on) of a TE 
have been selectively changed as a direct result of the QoS)." 

It would have been obvious to one with ordinary skill in the art at the time of 
invention to include the calculating of the QoS and changing transmission parameters 
10 based on the QoS with the rest of the system for the purpose of determining the current 
QoS of each connection. The motivation for knowing the QoS of a connection is so that 
if it falls below a given level, appropriate corrective action can be taken so that little to 
no bandwidth will be lost. 



15 Regarding claim 22, Hattori and Jones disclose the system of claim 21 . However, 

Jones lacks what Hattori further discloses, "wherein each of the TEs transmit the DM to 
a plurality of DSs and at least one TE (col. 1 1 , lines 37-41 where the results of the 
execution of the benchmark program is the DM and is sent back when the benchmark is 
finished executing and as seen in figure 1 the communication system is a LAN and as 

20 read in figure 4, element 402 messages sent across the LAN are broadcast, thus all 
units receive the messages and therefore, at least one TE has received the DM)." It 
would have been obvious to one of ordinary skill in the art at the time of invention to 
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include the transmitting of the DM to DSs and TEs for the same reasons and motivation 
as in claim 21. 

Regarding claim 23, Hattori and Jones disclose the system of claim 21 . However, 
Jones lacks what Hattori further discloses, "wherein the DS comprises at least one of: a 
Configuration Manager (figure 1 , element 1 08 where the Local Directory of the DS holds 
configuration information from all units on the LAN as suggested at col. 10, lines 50- 
53)..." It would have been obvious to one of ordinary skill in the art at the time of 
invention to include the Configuration Manager for the same reasons and motivation as 
in claim 21. 

In regard to claim 26, Hattori discloses "a computer program product comprising 
a computer usable medium having control logic stored therein for causing a computer to 
[manage] diagnostic and performance information for communications system TEs 
1 5 communicating over an IP network (figure 1 , where all the processors have some kind 
of computer usable medium having control logic stored therein as is known in the art; 
col. 19, lines 36-40 where this is taken to say that TCP/IP can be used as a 
communication protocol in the network), the control logic compromising: 

a first computer readable program code means for causing the computer to 
20 transmit a Diagnostic Configuration Message from a Diagnostic Supervisor to at least 
one TE, wherein the DS is capable of being coupled to the at least one TE (col. 1 1 , lines 
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27-37 where apparatus B is the TE, apparatus C is the DS, and the benchmark is the 
DCM); 

a second computer readable program code means for causing the computer to 
generate Diagnostic Messages at the at least one TE based on diagnostic information 
5 concerning IP network transmissions in which the at least one TE participates, the DCM 
instructing the at least one TE how to format and under what criteria to transmit the DMs 
(col. 1 1 , lines 37-41 where the results of the execution of the benchmark program is the 
DM and is sent back when the benchmark is finished executing, and since the network 
is TCP/IP network, the TE must be able to format the DM correctly); 

1 0 a third computer readable program code means for causing the computer to 

transmit the DMs from the at least one TE to at least one DS (col. 1 1 , lines 37-41 where 
the DM is clearly sent back to the DS from the TE)..." 

However, Hattori lacks what Jones discloses, "a fourth computer readable 
program code means for causing the computer to generate a quality of service based 

15 on performance information in the DMs (col. 8, lines 13-18); wherein one of a number of 
different transmission parameters are selectively adjusted on the basis of the QoS 
generated by the fourth computer readable program (col. 8, lines 33-49 whereby 
changing the amount of data transmitted on the upstream due to degraded QoS means 
that a transmission parameter (read: which stream the data is transmitted on) of a TE 

20 have been selectively changed as a direct result of the QoS)." 

It would have been obvious to one with ordinary skill in the art at the time of 
invention to include the calculating of the QoS and changing transmission parameters 
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based on the QoS with the rest of the system for the purpose of determining the current 
QoS of each connection. The motivation for knowing the QoS of a connection is so that 
if it falls below a given level, appropriate corrective action can be taken so that little to 
no bandwidth will be lost. 

5 

In regard to claim 27, Hattori and Jones disclose the computer program product 
of claim 26. However, Hattori lacks what Jones further discloses, "a fifth computer 
readable program code means for causing the computer to transmit the DMs to one or 
more TEs (col. 1 1 , lines 37-41 where the DM is clearly sent back to the DS from the 
10 TE)." It would have been obvious to one with ordinary skill in the art at the time of 

invention to include the fifth computer readable program code means with the computer 
program product of claim 26 for the same reasons and motivation as in claim 26. 

Claims 1, 6-8, 17, 19, 24, and 25 are rejected under 35 U.S.C. 103(a) as being 
15 unpatentable over Hattori et al. in view of Jones et al., and in further view of U.S. Patent 
6,104,700, Haddock et a. (Haddock). 

In regard to claim 1 , Hattori discloses "a method for managing performance 
information for a communication between communication system terminal endpoints 
20 communication of an Internet Protocol network (col. 1 9, lines 36-40 where this is taken 
to say that TCP/IP can be used as a communication protocol in the network), 
comprising the steps of: 
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transmitting a Diagnostic Configuration Message from a Diagnostic Supervisor to 
at least one TE, wherein the DS is capable of being coupled to the at least one TE (col. 
1 1 , lines 27-37 where apparatus B is the TE, apparatus C is the DS, and the benchmark 
is the DCM); 

5 generating Diagnostic Messages at the at least one TE based on diagnostic 

information concerning IP network transmissions in which the at least one TE 
participates, the DCM instructing the at least one TE how to format and under what 
criteria to transmit the DMs (col. 1 1 , lines 37-41 where the results of the execution of the 
benchmark program is the DM and is sent back when the benchmark is finished 
1 0 executing, and since the network is TCP/IP network, the TE must be able to format the 
DM correctly); 

transmitting the DMs from the at least one TE to at least one DS (col. 1 1 , lines 
37-41 where the DM is clearly sent back to the DS from the TE)..." 

However, Hattori lacks "calculating a value for [a] quality of service of the 
15 communication based on the DMs." Jones however, discloses "calculating a value for a 
quality of service of the communication based on the DMs (col. 8, lines 13-18)." 

It would have been obvious to one with ordinary skill in the art at the time of 
invention to include the calculating of the QoS with the rest of the method for the 
purpose of determining the current QoS of each connection. The motivation for knowing 
20 the QoS of a connection is so that if it falls below a given level, appropriate corrective 
action can be taken so that little to no bandwidth will be lost. 
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Hattori and Jones however, further lack what Haddock discloses, "wherein the 
quality of service is based on communication parameters including at least one of a 
number of collisions, jitter, amount of lost packets and amount of network usage (col. 8, 
lines 1-8); and wherein the quality of service is based on weighting the communication 
5 parameters, the weighting based on an importance associated with each 

communication parameter (figure 4, element 440 as read in col. 11, lines 59-61 where 
scheduling based on priority is the same as weighting based on an importance 
associated with each QoS)." 

It would have been obvious to one of ordinary skill in the art at the time of 

10 invention to include the QoS based on a variety of communication parameters and 
weighting the QoS based on importance for the purpose of implementing an output 
schedule for queued data based on priority. The motivation for implementing a schedule 
for output is so that if there are packets that are to be outputted at the same time, a 
decision can be made on which is outputted first based on priority, thus avoiding a 

1 5 blocking situation of the output (Haddock, col. 1 1 , lines 20-31 ). 

In regard to claim 7, Hattori, Jones, and Haddock disclose the method of claim 1 . 
However, Hattori and Haddock lack what Jones further discloses, "the method further 
includes adjusting the transmission parameters of each TE based on the quality of 
20 service (col. 8, lines 33-49 where by changing circuit types with different characteristics 
the transmission parameters must be changed to accommodate the new circuit type)." It 
would have been obvious to one with ordinary skill in the art to include the adjusting of 
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transmission parameters with the method of claim 1 for the same reasons and 
motivation as in claim 1 . 

In regard to claim 8, Hattori, Jones, and Haddock disclose the method of claim 7. 
However, Hattori and Haddock lack what Jones further discloses, "the adjusting the 
transmission parameters of each TE based on the quality of service is performed in real 
time (col. 8, lines 33-49 where it is assumed the changing from one stream/circuit to 
another is done in real time to maintain the connection with the user defined QoS)." It 
would have been obvious to one with ordinary skill in the art to include the adjusting of 
transmission parameters in real time with the method of claim 7 for the same reasons 
and motivation as in claim 7. 

In regard to claim 17, Hattori, Jones, and Haddock disclose the method of claim 
1. However, Hattori and Haddock lack what Jones further discloses, "the method further 
15 comprising the step of rerouting an IP network connection between two or more TEs to 
the public switched telephone network based on the determined value of the quality of 
service relative to a threshold value (figure 3, where there are two networks, an IP 
network and a PSTN network; col. 6, lines 19-37 where the ISDN circuit switched data 
is carried over the PSTN)." It would have been obvious to one with ordinary skill in the 
20 art at the time of invention to include the PSTN with the method of claim 1 for the same 
reasons and motivation as in claim 1 . 
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In regard to claim 19, Hattori, Jones, and Haddock disclose the method of claim 
1 . However, Hattori and Haddock lack what Jones further discloses, "the communication 
is voice, modem, facsimile, video or data transmissions (col. 8, line 44 where it is stated 
that the call is a data call)." It would have been obvious to one with ordinary skill in the 
5 art at the time of invention to include the data communication with the method of claim 1 
for the same reasons and motivation as in claim 1 . 

Regarding claim 6, Hattori and Jones disclose the method of claim 5. However, 
Hattori and Jones lack what Haddock discloses, "wherein each TE specific quality of 

10 service is associated with a weighting, the weighting assigned to each TE based on an 
importance assigned to that TE (figure 4, element 440 as read in col. 1 1 , lines 59-61 
where scheduling based on priority is the same as weighting based on an importance 
associated with each QoS)." It would have been obvious to one of ordinary skill in the 
art at the time of invention to include the weighting the QoS based on importance for the 

15 purpose of implementing an output schedule for queued data based on priority. The 
motivation for implementing a schedule for output is so that if there are packets that are 
to be outputted at the same time, a decision can be made on which is outputted first 
based on priority, thus avoiding a blocking situation of the output (Haddock, col. 11, 
lines 20-31). 

20 

In regard to claim 24, Hattori and Jones disclose the system of claim 21 . 
However, Hattori and Jones lack what Haddock discloses, "the quality of service is 
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based on communication parameters including at least one of the number of collisions, 
jitter, amount of lost packets, and amount of the network usage (col. 8, lines 1-8)." It 
would have been obvious to one of ordinary skill in the art at the time of invention to 

include the QoS based on a variety of communication parameters for the purpose of 

il 

5 implementing an output schedule for queued data based on priority. The motivation for 
implementing a schedule for output is so that if there are packets that are to be 
outputted at the same time, a decision can be made on which is outputted first based on 
priority, thus avoiding a blocking situation of the output (Haddock, col. 11, lines 20-31). 

Regarding claim 25, Hattori, Jones, and Haddock disclose the system of claim 
24. However, Hattori and Jones lack what Haddock further discloses, "wherein the 
quality of service is based on weighting the communication parameters, the weighting 
based on an importance associated with each communication parameter (figure 4, 
element 440 as read in col. 1 1 , lines 59-61 where scheduling based on priority is the 
same as weighting based on an importance associated with each QoS)." It would have 
been obvious to one of ordinary skill in the art at the time of invention to include the 
weighting for the same reasons and motivation as in claim 24. 

Claim 18 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hattori, 
20 Jones, and Haddock as applied to claim 1 above, and further in view of U.S. Patent 
5,461,611, Drake, Jr. et al. (Drake). 
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In regard to claim 18, Hattori, Jones, and Haddock disclose the method of claim 
1. However, Hattori, Jones, and Haddock lack "the step of determining whether to 
terminate a communication based on the determined value of the quality of service 
relative to a threshold value." Drake however, discloses "the step of determining 
5 whether to terminate a communication based on the determined value of the quality of 
service relative to a threshold value (col. 13, lines 63-67 and col. 14, lines 1-14 whereby 
a failure in the system that effects a communication leads to a degradation in the QoS 
by the very nature of the connection failure, therefore the communication is 
terminated)." It would have been obvious to one with ordinary skill in the art at the time 
10 of invention to include the communication termination with the method of claim 1 for the 
purpose of allocating bandwidth to users with good connections. The motivation being 
not to waste resources. 



Double Patenting 

15 The nonstatutory double patenting rejection is based on a judicially created 

doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 

20 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 

25 patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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Claim 1 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claim 1 of U.S. Patent No. 6,553,51 5 B1 , 
Gross et al. (Gross) in view of Jones et al. and in further view of Haddock et al. 
5 Regarding claim 1 , Gross lacks what Jones discloses, "calculating a value for [a] 

quality of service of the communication based on the DMs." Jones however, discloses 
"calculating a value for a quality of service of the communication based on the DMs (col. 
8, lines 13-18)." 

It would have been obvious to one with ordinary skill in the art at the time of 
1 0 invention to include the calculating of the QoS with the rest of the method for the 

purpose of determining the current QoS of each connection. The motivation for knowing 
the QoS of a connection is so that if it falls below a given level, appropriate corrective 
action can be taken so that little to no bandwidth will be lost. 

Hattori and Jones however, further lack what Haddock discloses, "wherein the 
1 5 quality of service is based on communication parameters including at least one of a 
number of collisions, jitter, amount of lost packets and amount of network usage (col. 8, 
lines 1-8); and wherein the quality of service is based on weighting the communication 
parameters, the weighting based on an importance associated with each 
communication parameter (figure 4, element 440 as read in col. 11, lines 59-61 where 
20 scheduling based on priority is the same as weighting based on an importance 
associated with each QoS)." 
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It would have been obvious to one of ordinary skill in the art at the time of 
invention to include the QoS based on a variety of communication parameters and 
weighting the QoS based on importance for the purpose of implementing an output 
schedule for queued data based on priority. The motivation for implementing a schedule 
5 for output is so that if there are packets that are to be outputted at the same time, a 
decision can be made on which is outputted first based on priority, thus avoiding a 
blocking situation of the output (Haddock, col. 1 1 , lines 20-31 ). 



Claim 5 is rejected under the judicially created doctrine of obviousness-type 
10 double patenting as being unpatentable overclaim 1 of U.S. Patent No. 6,553,515 B1, 
Gross et al. (Gross) in view of Jones et al. 

Regarding claim 5, Gross lacks what Jones discloses, "calculating a value for [a] 
quality of service of the communication based on the DMs (col. 8, lines 13-18); wherein 
the step of calculating the value for the QoS includes calculating a TE specific QoS for 
15 each of a near-end TE and at least one far-end TE (col. 8, lines 33-49 where the 

upstream and downstream connection corresponds to the near-end TE and far-end TE 
and the QoS of each stream must be calculated in order for it to be compared against a 
threshold)." 

It would have been obvious to one with ordinary skill in the art at the time of 
20 invention to include the calculating of the QoS for a near-end TE and far-end TE with 
the rest of the method for the purpose of determining the current QoS of each 
connection. The motivation for knowing the QoS of a connection is so that if it falls 
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below a given level, appropriate corrective action can be taken so that little to no 
bandwidth will be lost. 

Claims 21 and 22 are rejected under the judicially created doctrine of 
5 obviousness-type double patenting as being unpatentable over claim 21 of U.S. Patent 
No. 6,553,515 B1 , Gross et al. (Gross) in view of Jones et al. 

Regarding claim 21 of the instant application, Gross lacks what Jones discloses, 
"the DS calculates a quality of service based on the information in each DM from each 

10 TE (col. 8, lines 13-18); wherein the method further includes selectively adjusting one of 
a number of different transmission parameters of each TE based on the QoS (col. 8, 
lines 33-49 whereby changing the amount of data transmitted on the upstream due to 
degraded QoS means that a transmission parameter (read: which stream the data is 
transmitted on) of a TE have been selectively changed as a direct result of the QoS)." 

15 It would have been obvious to one with ordinary skill in the art at the time of 

invention to include the calculating of the QoS and changing transmission parameters 
based on the QoS with the rest of the system for the purpose of determining the current 
QoS of each connection. The motivation for knowing the QoS of a connection is so that 
if it falls below a given level, appropriate corrective action can be taken so that little to 

20 no bandwidth will be lost. 
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Regarding claim 22 of the instant application, Gross and Jones disclose the 
method of claim 21 . Gross (in claim 21 ) discloses claim 22 of the instant application. 
Jones also further discloses claim 22 of the instant application, "wherein each of the 
TEs transmit the DM to a plurality of DSs and at least one TE (col. 1 1 , lines 37-41 
5 where the results of the execution of the benchmark program is the DM and is sent back 
when the benchmark is finished executing and as seen in figure 1 the communication 
system is a LAN and as read in figure 4, element 402 messages sent across the LAN 
are broadcast, thus all units receive the messages and therefore, at least one TE has 
received the DM)." It would have been obvious to one of ordinary skill in the art at the 
1 0 time of invention to include the transmitting of the DM to DSs and TEs for the same 
reasons and motivation as in claim 21 . 



Claim 23 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable overclaim 22 of U.S. Patent No. 6,553,515 B1, 

1 5 Gross et al. (Gross) in view of Jones et al. 

Regarding claim 23 of the instant application, Gross (in claim 22) discloses claim 
23 of the instant application. Jones also further discloses claim 23 of the instant 
application, "wherein the DS comprises at least one of: a Configuration Manager (figure 
1, element 108 where the Local Directory of the DS holds configuration information from 

20 all units on the LAN as suggested at col. 10, lines 50-53)..." It would have been obvious 
to one of ordinary skill in the art at the time of invention to include the Configuration 
Manager for the same reasons and motivation as in claim 21 . 
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Claim 26 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claim 35 of U.S. Patent No. 6,553,515 B1 f 
Gross et al. (Gross) in view of Jones et al. 
5 Regarding claim 26 of the instant application, Gross lacks what Jones discloses, 

"a fourth computer readable program code means for causing the computer to generate 
a quality of service based on performance information in the DMs (col. 8, lines 13-18); 
wherein one of a number of different transmission parameters are selectively adjusted 
on the basis of the QoS generated by the fourth computer readable program (col. 8, 

10 lines 33-49 whereby changing the amount of data transmitted on the upstream due to 
degraded QoS means that a transmission parameter (read: which stream the data is 
transmitted on) of a TE have been selectively changed as a direct result of the QoS)." 

It would have been obvious to one with ordinary skill in the art at the time of 
invention to include the calculating of the QoS and changing transmission parameters 

15 based on the QoS with the rest of the system for the purpose of determining the current 
QoS of each connection. The motivation for knowing the QoS of a connection is so that 
if it falls below a given level, appropriate corrective action can be taken so that little to 
no bandwidth will be lost. 

20 Claim 27 is rejected under the judicially created doctrine of obviousness-type 

double patenting as being unpatentable over claim 36 of U.S. Patent No. 6,553,51 5 B1 , 
Gross et al. (Gross) in view of Jones et al. 
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Regard claim 27, Gross (in claim 36) discloses claim 27 of the instant application. 
Jones also further discloses claim 27 of the instant application, "a fifth computer 
readable program code means for causing the computer to transmit the DMs to one or 
more TEs (col. 1 1 , lines 37-41 where the DM is clearly sent back to the DS from the 
5 TE)." It would have been obvious to one with ordinary skill in the art at the time of 

invention to include the fifth computer readable program code means with the computer 
program product of claim 26 for the same reasons and motivation as in claim 26. 



Response to Arguments 

10 Applicant's arguments filed 12 August 2004 have been fully considered but they 

are not persuasive. 

Regarding claims 21 and 26, applicant argues that Hattori in view of Jones 
(specifically Jones) does not teach, "selectively adjusting one of a number of different 
transmission parameters on the basis of QoS." The examiner respectfully disagrees. 

15 As noted in the rejection above, Jones fully reads on this limitation of claims 21 

and 26 by the mere fact that the transmission parameter (read: communication 
connection/channel) is adjusted in response to the degraded value of the current QoS. 
Further, there are inherently many different communication parameters associated with 
a connection, these include bandwidth, packet size, delay, flow control, error control, 

20 etc. Jones however, chooses to adjust only the connection type. Therefore, Hattori in 
view of Jones reads on applicant's claim invention. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. U.S. Patent 6,628,610 B1 , Waclawsky et al. shows the queueing 
and scheduling of packets based on different priorities. U.S. Patent 5,408,465, Gusella 
5 et al. shows the calculating of a QoS value for far-end and near-end terminals. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joshua Kading whose telephone number is (571 ) 272- 
3070. The examiner can normally be reached on M-F: 8:30AM-5PM. 

10 If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Chau Nguyen can be reached on (571 ) 272-3126. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 

15 published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Joshua Kading 
Examiner 
Art Unit 2661 



March 9, 2005 • 




BOBPHUNKULH 
PR^RY EXAMINER 



f 

Notice of References Cited 


Application/Control No. 
09/658,330 


Applicant(s)/Patent Under 
Reexamination 
STARR ET AL 


Examiner 
Joshua Kading 


Art Unit 
2661 


Page 1 of 1 



U.S. PATENT DOCUMENTS 



if 




Document Number 
Country Code-Number-Kind Code 


Date 
MM-YYYY 


Name 


Classification 




A 


US-6,553,515 


04-2003 


Gross et al. 


714/47 




B 


US-6,628,610 


09-2003 


Waclawsky et al. 


370/229 




C 


US-5 t 408 t 465 


04-1995 


Gusella et al. 


370/231 




D 


US- 










E 


US- 










F 


US- 










G 


US- 










H 


US- 










I 


US- 










J 


US- 










K 


US- 










L 


US- 










M 


US- 








FOREIGN PATENT DOCUMENTS 


* 




Document Number 
Country Code-Number-Kind Code 


Date 
MM-YYYY 


Country 


Name 


Classification 




N 














0 














P 














Q 














R 














S 














T 












NON-PATENT DOCUMENTS 


* 




Include as applicable: Author, Title Date, Publisher, Edition or Volume, Pertinent Pages) 




U 






V 






w 






X 





*A copy of this reference is not being furnished with this Office action. (See MPEP § 707.05(a).) 
Dates in MM-YYYY format are publication dates. Classifications may be US or foreign. 



U.S. Patent and Trademark Office 
PTO-892 (Rev. 01-2001) 



Notice of References Cited 



Part of Paper No. 032005 



